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Introduction:

• Debra Friedman – Attorney-at-law

- BA and JD from the University of Pennsylvania

- Practicing employment law for 30 years

- Counsel employers on the employee life cycle

- Advise employers on wage and hour and government contract compliance

- Train employees on a variety of employment law issues

- Defend employers against discrimination, harassment and retaliation claims

- Draft and enforce non-compete and non-solicitation agreements

- Draft executive employment agreements 

- Handle employment due diligence in mergers and acquisitions

dfriedman@cozen.com; 215.665.3719



• Larry Prosen – Attorney-at-law

– BS in Architecture from University of Maryland; JD Catholic Univ.
– Practiced Construction Litigation and Government Contracts for 23+ years
– Litigated claims and disputes across the US and around the world – over 

37 states and 6 continents
– Disputes valued at up to $500 million+
– Hundreds of delay, impact, cumulative impact, LOP, Miller and Little Miller 

Act & private bond disputes; bid protests, claims, Internal Investigations; 
compliance reviews & SBA issues.

– Represents many MCAA and ASA members on various 
claims – both Commercial & Public

- Active in WBC for years – Chair, Program & Education 
Committee

lprosen@cozen.com Phone: 202.304.1449
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Introduction:



Overview of Presentation 

• Who is an independent contractor?

– Key tests and/or factors that agencies and courts may 
consider in determining independent contractor status

– Best practices for evaluating potential independent 
contractor relationships

• How is it that construction contractors can be 
jointly liable for subcontractors’ failure to pay 
wages?

– Best practices for reducing risk exposure



WHY IS THIS IMPORTANT?

• Tax Liabilities

• Wage Liabilities – for you and others

• Worse Case – Tax & Wage Fraud Liabilities



The IRS and IC Status
• Why do we care?

– Significant tax consequences, depending upon whether a 
worker is an employee or IC

• Withholdings and employment tax requirements

• Ability to exclude employer-provided benefits from gross income

• Ability of an IC to deduct business expenses 

– Misclassification consequences
• The employer could be liable for years worth of withholding taxes, interest and 

penalties and could face possible disqualification of employee benefit plans 
and/or cost of lost coverage to worker

• The worker could face loss of business deductions and requirement to pay self-
employment taxes

• Civil penalties for intentional misclassification

• Criminal penalties



IRS Three Categories of Evidence 
For Determining IC Status

• The IRS has identified three (3) categories of evidence 
that may be relevant in determining whether the 
requisite control exists under the common-law test and 
has grouped illustrative factors under these three 
categories: 

– behavioral control; 

– financial control; and 

– relationship of the parties

See IRS Form SS-8 (Determination of Worker Status of Federal Employment Taxes and Income Tax Withholding) for specific 
categories of evidence.



The IRS 20 Factor Test 

1. Right to require compliance with instructions

2. Training

3. Integration of the worker’s services into the business operations 

4. Services rendered personally

5. Hiring, supervision, and paying assistants

6. Continuing relationship

7. Set hours of work

8. Full-time work for the business is required 

9. Doing work on employer’s premises

10. Order or sequence test



The IRS 20-Factor Test, Cont’d
11. Oral or written reports required 

12. Payment by hour, week, or month v. payment by job or commission 

13. Payment of business and/or traveling expenses

14. Furnishing tools and materials

15. Right to discharge

16. Right to terminate at any time without incurring liability indicates 
employee status

17. Significant investment in facilities used by the worker indicates IC status

18. Realization of profit or loss is generally an IC

19. Working for more than one firm at a time is indicative of IC status

20. Making service available to the public on a regular basis suggests IC 
status



The U.S. DOL FLSA Test
• Why do we care?

– Worker classification impacts wage and hour issues, including minimum wage and 
overtime pay

– Misclassified workers may be awarded back wages, overtime, and additional 
compensation for up to three years, along with the possibility of double the amount as 
liquidated damages

• The DOL has shifted in its focus for determining IC 
status in recent years
– The law is in flux

• January 2021: Trump administration put in place a business friendly rule

• May 2021: Biden administration withdrew the rule

• March 2022:  Federal district court in Texas held withdrawal of the rule was 
invalid and the Trump IC rule is in force and effect as of March 8, 2021



Current DOL IC Rule 
– Two core factors: 

(1) the nature and degree of control over the work; and 

(2) the worker’s opportunity for profit or loss.

– Three additional, non-exhaustive factors to be considered 
if the core factors are not determinative or point in 
different directions:

(1) the amount of specialized training or skill required 
for the work that the potential employer does not 
provide;

(2) the degree of permanence of the working 
relationship, focusing on the continuity and duration 
of the relationship and weighing toward 
independent contractor status if the relationship is 
definite in duration or sporadic; and

(3) whether the work performed is “part of an integrated 
unit of production.”



State Laws Are Taking the Lead .  . .

• California:  
• Effective January 1, 2020, employers are required to classify workers as employees 

unless they meet all the conditions of the ABC test:

– A: The person is free from the control and direction of the hiring entity in connection 
with the performance of the work, both under the contract for the performance of the 
work and in fact.

– B: The person performs work that is outside the usual course of the hiring 
entity’s business.

– C: The person is customarily engaged in an independently established trade, 
occupation, or business of the same nature as that involved in the work performed.



State Laws Are Taking the Lead .  . .Cont’d
• The “ABC” test is gaining traction elsewhere .  . .

– Aside from California, at least 19 other states and the
District of Columbia use some form of the ABC test for
some purposes - including but not limited to: Connecticut,
Colorado, Delaware, Illinois, Idaho, Indiana, Maryland,
Massachusetts, New Jersey, Ohio, Pennsylvania,
Washington



Stringent IC Tests for the Construction Industry



WHO is an employee & employer? – D.C.



Classification



Presumption of Relationship – D.C.



Stringent IC Tests for the Construction Industry, Cont’d

• D.C. has two limited exemptions for avoiding an employer – employee
relationship:

(1) The individual is an “exempt” person under the Code, meaning:

(i) the individual (a) performs services in a personal capacity and employs no
individuals other than a spouse, child, or immediate family member of the
individual or (b) performs services free from direction and control over the means
and manner of providing the services, subject only to the right of the person or
entity for whom services are provided to specify the desired result;

(ii) the individual furnishes the tools and equipment necessary to provide the
service; and

(iii) the individual operates a business that is considered inseparable from the
individual for purposes of taxes, profits, and liabilities, in which the individual
exercises complete control over the management and operations of the business



Stringent IC Tests for the Construction Industry, Cont’d

(2) The individual satisfies the ABC test:

(i) The individual who performs the work is free from control
and direction over the performance of services, subject
only to the right of the person or entity for whom services
are provided to specify the desired result;

(ii) The individual is customarily engaged in an independently
established trade, occupation, profession, or business;
and

(iii) The work is outside of the usual course of business of the
employer for whom the work is performed.



Stringent IC Tests for the Construction Industry, Cont’d
• Remedies/Penalties in D.C.
• Officers of a corporation and any agents may be held liable as employers

• Individuals may file complaints with the Mayor of DC

– Mayor may issue a stop work order

– Civil penalties between $1,000 - $5,000 may be assessed for each
violation

• Each employee not properly classified is a separate violation

– Employers who retaliate against an individual for reporting the violation
shall be subject to a civil penalty between $5,000 - $10,000 for each
violation

– Employers also will be ordered to make restitution, pay any interest due,
and otherwise comply with all applicable laws and regulations

– More than two violations in a 2-year period subjects an employer to fines of 
$20,000 for each employee or voluntary debarment for five (5) years and 
fines of $5,000 - $10,000 for each employee; debarred employers also may 
be ordered to make restitution, pay any interest due, and otherwise    
comply with all applicable laws and regulations



Stringent IC Tests for the Construction Industry, Cont’d

• Remedies/Penalties in D.C., Cont’d
– Individuals may bring a civil action within three (3) years after the alleged violation.

– Remedies include:

(1) Lost wages and benefits

(2) Liquidated damages (equal to the amount of lost wages and benefits)

(3) Compensatory damages

(4) Fine of up to $500 for each violation; and 

(5) Reasonable attorneys’ fees and costs

– Additionally, courts may order:

(1) Reinstatement;

(2) Treble damages for lost wages or benefits; and/or

(3) Seniority rights



Stringent IC Tests for the Construction Industry, Cont’d

• Maryland
– “Construction services” includes the following services provided in connection with 

real property:

(1) building;

(2) reconstructing;

(3) improving;

(4) enlarging;

(5) painting;

(6) altering;

(7) maintaining; and

(8) repairing.



Stringent IC Tests for the Construction Industry, Cont’d

• Maryland has four (4) exemptions to an employer-employee
relationship for construction industry businesses

(1) Satisfying a modified ABC test:

(A) the individual who performs the work is free from control and
direction over its performance both in fact and under the contract;

(B) the individual customarily is engaged in an independent business or
occupation of the same nature as that involved in the work; and

(C) the work is: (i) outside of the usual course of business of the person
for whom the work is performed; or (ii) performed outside of any
place of business of the person for whom the work is performed.

(2) “Exempt person”

• Definition is very similar to DC



Stringent IC Tests for the Construction Industry, Cont’d
(3) A business subcontracts some work to another business entity, which may have its own

employees, to do the same type of work in which the employer engages, at the
same location where the employer is working. . . .”

(4) The subcontractor can provide the following:

• An affidavit that it is an independent contractor who is available to work for others;

• Evidence that it is registered with the Department of Assessments and Taxation and is in
"good standing";

• Proof that it holds required occupational licenses for the work performed; and

• A written contract with the contractor that describes the nature of the work, the remuneration to
be paid and includes an acknowledgment by the business entity that the business entity is
required to:

(1) withhold, report, and remit payroll taxes on behalf of all employees
working for the business entity;

(2) pay unemployment insurance taxes for all employees working for the business entity; and

(3) maintain workers' compensation insurance.



Stringent IC Tests for the Construction Industry, Cont’d

Remedies/Penalties in Maryland

• Restitution to employees affected

• Compliance with the law

– An employer who comes into timely compliance may not be assessed
a civil penalty

• Civil penalties

– An employer who fails to come into timely compliance shall be
assessed a civil penalty of up to $1,000 for each employee for whom
the employer is not in compliance

• Employer may be ordered to pay any interest due



Spotlight on Virginia
• Effective January 1, 2021, workers are presumed to be employees

unless the employer demonstrates that the worker is an independent
contractor under the IRS guidelines (20 factor test)

• Employers are prohibited from requesting that a worker enter an
agreement that results in misclassification

• The Virginia Department of Taxation may assess the following penalties
against employers who misclassify their workers and fail to pay
required taxes, benefits and other requirements:
 Debarment from public contracts;
 Civil penalty up to $1,000 per misclassified individual for the first

offense;
 Civil penalty up to $2,500 per misclassified individual for the second

offense; and
 Civil penalty up to $5,000 per misclassified individual for a third or

greater offense.



Other Tests Abound

• Safety and health laws (federal and state OSHA)

• State unemployment compensation laws

• Workers’ compensation laws

• Federal and state anti-discrimination laws

• Take-away: Determination of IC status, and the test
that applies, depends upon the law at issue (and how
an agency or court applies it to a specific set of facts)



Best Practices in Evaluating/Creating IC Relationships

• Preliminary Considerations:

– Consider the industry and how workers are generally classified in the
industry

• This is not determinative and is not a defense to IC status. It is most
helpful in ruling out the option of IC status.

– Start any of the factor inquiries by asking whether the employer will
control the manner and means of the work to be performed

– Evaluate other factors commonly looked at by agencies and courts in
determining IC status, with the understanding that the test applied
depends on who is challenging the designation



Best Practices in Evaluating/Creating IC relationships, Cont’d

• Do not have ICs perform the same work on the same terms as employees

• Do not provide an IC with an employee handbook or require the IC to
comply with all employer workplace rules

– Consider stand-alone policies such as anti-discrimination and
harassment

• Be very cautious about changing the status of a current employee to that
of an independent contractor

• Utilize a written agreement memorializing the IC relationship

– Caveat: Labeling a worker an independent contractor is not
determinative and the DOL considers it “immaterial”

• Require the IC to provide invoices for payment

• Require the IC to have own general liability, workers’ compensation
insurance



Best Practices in Evaluating/Creating IC relationships, Cont’d

• Engage with ICs who have their own companies

• Do not give the IC a title (i.e., Vice President of Marketing)

• Do not give the IC business cards with the company logo

• If possible, avoid giving the IC a company email address

• Do not tell the IC that Employee “X” will be their supervisor

• If possible, do not give IC the same level of access to Company systems
and data; focus on what the IC needs to know and how to provide the
information without sharing other Company proprietary information

• Do NOT give the IC employee benefits such as healthcare, vacation
days, etc.



Wage Theft Laws:  Liability Trap for Construction Contractors

• So why should I care – BIGGER IMPLICATIONS 
NOW:

– DC OAG coming after trades – paricuarly labor-intensive 
trades such as MEP and Drywall/Framing.



Joint & Several Liablity



Maryland has Followed Suit



Virginia has Also Followed Suit



Tips to Reduce Exposure for a Subcontractor’s Failure to Pay Wages

• Audit your pay practices to ensure compliance with federal and state
wage and hour laws

• Carefully evaluate your subcontractors

– Does the arrangement meet applicable independent contractor tests?

– Does the subcontractor comply with federal and state wage and hour
laws?

– Does the subcontractor contract out work on the project? If so, take
steps to ensure wage and hour compliance at all tiers; consider
requiring pre-approval of all tiers of subcontractors hired

• Utilize indemnification provisions to address potential worker
misclassification and wage payment claims

• Require subcontractors to provide certified payrolls



Larry Prosen

lprosen@cozen.com 202.304.1449

Debra Friedman

dfriedman@cozen.com 215.665.3719


